We also conclude that a finding of lax enforcement does not necessarily
follow from the pre-trial submissions made by the parties.     It  is  true
that during their February 28,  1983 spot inspection,   the MSHA Inspection
team did not observe or cite all of the accumulations,   equipment,   and
inspection violations that then existed at the mine.     Other violations
discovered by them were,  however,  cited on that date.    Absent a hearing
at which their explanatory testimony could have been taken,   the judge's
postulates of corruption or naivete hardly exhaust  the universe of
possible explanations,  and amount to no more than personal,  unsupported,
damaging speculation.

D.      Accusations of criminal conduct and defamatory comments

The judge's decision contains a number of statements  that  the
Secretary argues are defamatory,  derogatory,  and  inappropriate.     While
fair and supported critism of MSHA or any other party appearing before
the Commission at times may be appropriate,   the judge overstepped  proper
bounds by stating or implying  that the inspectors  provided  advance
notice of an inspection,  intentionally Ignored hazardous conditions,
arranged some type of unethical or illegal deal with Pontikl,   and  received
something in return for their willingness  to accomodate the operator.
As our previous discussion indicates,  these statements are not  supported
by the extant record.

We are particularly disturbed 'by the judge's allegations of advance
notice and bribery.    These are federal criminal offenses.     As  the  Commission
observed in another case involving unfounded criminal accusations by
Judge Kennedy:

Any accusation of criminal conduct is a grave
matter, not to be undertaken lightly,  especially
by a jurist schooled in the law and aware of the
requirements of due process.

Belcher Mines,  Inc..  7 FMSHRC at 1019,  1022   (July 1985) (emphasis  in
original).    In Belcher,  the Commission held that by attacking the personal
reputations of individuals and by accusing them of criminal activity:

Judge Kennedy assumed the conflicting roles of
grand jury,   prosecutor,  jury,  and presiding judge.
Jurisdiction over federal criminal matters resides
with the United States Department of Justice and
the federal criminal justice system.     If Judge
Kennedy had reason to believe that crimes had been
committed,  he should have referred  the matter to
the appropriate authorities at the Department of
Justice.

7 FMSHRC at 1025.
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